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TG /ORDER

PER D.S. SUNDER SINGH, Accountant Member:

This appeal is filed by the assessee against the order of the Principal

Commissioner of Income Tax (Pr.CIT), Vijayawada dated 27.03.2018 for the

Assessment Year (A.Y.)2013-14.
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2. The assessment in this case was completed u/s 143(3) by an order
dated 26.02.2016 on total Loss of Rs.9,43,161/. Subsequently, the Pr.CIT,
Vijayawada has taken up the case for revision u/s 263 and found that the
assessee had set off the speculative loss against the business income, thus,
viewed that the assessment order passed by the Assessing Officer (AO) u/s
143(3)dated 26.02.2016 is erroneous and prejudicial to the interest of the
revenue. Accordingly issued show cause notice directing the assessee to
explain as to why the assessment framed u/s 143(3) should not be revised
u/s 263 of the Act. In response to the notice, the assessee filed explanation
stating that the assessee did not claim any set off of speculation loss against
the business income and the AO also did not allow the set off of speculation
loss against the business income. The assessee further submitted that the
AO determined the income correctly as per law and there is no error in the
order passed by the AO, Hence, no case for revision u/s 263 is called for.
However, the Pr.CIT found that the speculation loss had been claimed by
the assessee and allowed to be set off against the income from other
sources and accordingly held that the assessment order passed by the AO is
erroneous and prejudicial to the interest of the revenue. Hence, set aside
the order passed by the AO and directed the AO to recompute the income

after giving reasonable opportunity to the assessee.
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3. Aggrieved by the order of the Ld.Pr.CIT, the assessee is in appeal
before this Tribunal. During the appeal hearing, the Ld.AR submitted that,
for the A.Y.2013-14, the assessee filed the return of income admitting total
income of Rs.9,77,411/- and disclosed the revenue from operations at
Rs.3,68,67,794 /-, income from other sources amounting to Rs.32,99,542/-,
and speculation loss of Rs.4000/-. The AR further submitted that in the
computation of income in page No.6 of the paper book the assessee reduced
the speculation loss from the business income and balance was taken as
business loss. The assessee referring to page No.2 of the paper book
submitted that the total business loss including speculation business loss
was Rs.9,77,410/- which was admitted in the Return of income as per ITR
acknowledgement dated 27.09.2013. Referring to page No.4 of the paper
book, the Ld.AR submitted that in Schedule CYLA of the Income Tax Return,
the assessee claimed for carry forward of business loss at Rs.9,73,410/-
and speculation loss was separately claimed in Schedule CFL under loss
from speculative business. The assessee further submitted that as per page
No.5 of the paper book, the assessee claimed carry forward of business loss
separately and speculation loss separately. The business loss was

Rs.9,73,410/- and speculation loss was Rs.4000/- which was claimed for
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carry forward separately. Referring to page No.9 of the paper book, the
assessee submitted that as per the profit and loss account, the speculation
loss was Rs.4000/-. In the notes forming part of Profit & loss account also,
in page No.10 of the paper book, the assessee submitted that the revenue
from sale of services, loss on trading in commodities and the other income
was admitted separately by the assessee. Therefore, argued that there is no
error in the order passed by the AO and accordingly requested to quash the

order passed u/s 263 and allow the appeal of the assessee.
4, On the other hand, the Ld.DR supported the orders of the Ld.Pr.CIT.

5. We have heard both the parties and perused the material placed on
record. In this case as per the information placed before us, the assessee
derived loss of Rs.4,000/- from speculative business and loss from business
other than speculative business was Rs.9,73,410/- which was claimed for
carry forward as per Schedule CYLA and Schedule CFL of Income Tax
Return annexed at page No.5 of the paper book. Similarly, from the profit
and loss account also it is observed that loss incurred from speculation loss
was Rs.4000/-. The AO passed order u/s 143(3) and allowed carry forward
of business loss and speculation separately. Against total loss assessed

Rs.9,43,161/-, depreciation loss other than speculation loss was allowed to
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be carry forward to the extent of Rs.9,39,162/- which is excluding the
speculation loss of Rs.4000/-. Similarly, the AO allowed carry forward of
accumulated speculation loss to the extent of Rs.37,13,336/- consisting of
speculation loss for the A.Y. 2011-12 for an amount of Rs.37,09,336 and the
current year speculation loss of Rs.4000/-. The computation of total loss

arrived by the AO in page No.3 of the assessment order which reads as

under :
Loss returned : Rs.9,77,410
Add : Disallowance Depreciationu/s 32 : Rs. 34,249
Loss assessed Rs.9,43,161/-
Tax thereon : Nil
Note : Unabsorbed loss, depreciation loss for the A.Y. 2013-14
Depreciation Loss : Rs.9,39,162
Business Loss (Speculation Loss) : Rs.37,13,336/-

5.1. From the above computation, it is observed that though the loss
assessed including the speculation loss was Rs.9,43,161/-, the AO allowed
the business loss of Rs.9,39,162/- for carry forward excluding the
speculation loss of Rs.4000/- (9,43,161-4000=9,39,162). Similarly the AO
allowed the carry forward of speculation business loss separately for an
amount of Rs.37,13,336/- which is including current year speculation loss

of Rs.4000/-. Therefore, it is observed that the AO did not allow the
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speculation loss against business income or income from other sources and
has not committed any error in the assessment order and determined the
business loss and speculation loss correctly, hence, the assessment order
passed by the AO was neither erroneous nor prejudicial to the interest of
the revenue. Therefore, we set aside the order of the Ld.Pr.CIT passed u/s
263 and restore the assessment order framed by the AO u/s 143(3) of the

Act. The appeal of the assessee is allowed.
6. In the result, appeal of the assessee is allowed.

Order pronounced in the open court on 25t January 2019.
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